Mage nofpund or type unknown

CornatweHune o6 ynnaTte aJIMMeHTOB, SIBNSASICb HecyaebHbIM cnocobom yperynnpoBaHus
pa3Horjacuii YaCcTHOMNPABOBOIr0O XapakKTepa, PacnpoCTpPaHAET CBOe No3UTUBHOE BAMSIHME
Ha pa3/InyHble cepbl 06 EeCTBEHHbIX OTHOLWEHMN. OH N03BONISET CTOPOHAM
aJIMMEeHTHOro obsizaTeslbCTBa CAaMOCTOSITE/IbHO COrJlacoBbiBaTb Hanbonee npneMmnemMole
OJ1S1 HAX YCJIOBUSA NPenoCTaBNEeHNS COAEPXXAaHNS HY )X OAKOLWEMYCS YJIeHYy CEMbMN.
BO3MOXXHOCTb yrJ/iaThl aJIMMEHTOB Ha YCJ/IOBUSAX, COM/TaCOBAHHbIX UX MATEsbLINKOM U
noslyyaTenem, n B oTCyTCTBME cyaebHOro npuHy>XaeHns no3BosiseT CTOPOHAM AAHHOro
o6s13aTeNbCTBA COXPAHUTb HOPMaJibHbIE, @ BO3MOXHO, U 61M3KMEe OTHOLLEHUS.
Ncnonb3oBaHMe HoOTapraabHOM (DOPMbI 3aLLMThI NPaB NO3BOJISET B HEKOTOPOW CTEMNEeHN
CHMU3UTb HarpysKy Ha Cynen, 1 TeM CaMbiM NPeOoCTaBUTb MM BO3MOXXHOCTb
COCPeaoTOHNTLCS Ha Boee C/IOXKHbBIX U KOHMIMKTHBIX Aenax v T.4.

BmecTe c TeMm MHCTUTYT COolrialleHnA 06 ynnaTte aJIMMeHTOB ABJIA€TCA OTHOCUNTEJIbHO
HOBbIM OJ1A pOCCVIIZCKOFO 3aKoHoOaTeNnbCcTBa. M 3Ta HOBM3Ha nopoawia pa3J/inyHble
TOYKW 3pEHNA MO pAAY BOMNpPOCOB, CBA3aHHbLIX C ero npakTn4ecknMm rnpmmeHeHneM.

Ha ocHOBaHMN M310XKEHHOT O Liefbio HacTosAWen paboThl ABNSETCA KOMMIEKCHbIA aHan3
WHCTUTYTa cornawieHns ob ynnaTte aIMMEHTOB NO AENCTBYIOLWEMY 3aKOHOLATENbCTBY
Poccun. [lOCTMXKEHNIO YKa3aHHOM Lenn ByayT CNyXnTb ceaylowmne 3agadu:

- onpenesintb NpaBoByto npmpoay 4aHHOro MHCTUTYTaA,
- BbIABUTb CylleCTBeHHble YCJZIOBUA COlralleHns 06 yrJjaTe aJIMnMEHTOB,

- nccnepoBaTb Hanbonee 3Ha4YMMble I'IpO6J'IeMbI, BCTpeHarLlnecd Ha npakTmkKe rocne
3aKJIl04eHNS corslaweHnsa ob yrJlate aJINMMEHTOB.

CTPYKTYpPHO HacTosLas paboTa COCTOUT U3 BBEAEHUS, 3aKJIlOYEHMS, ABYX pa3aesioB U
CMUCKA MCMOJIb30BAaHHOM NNTEpaTypbl.

MpaBoBas npupopaa cornaweHus ob ynaarte aJlJuMeHTOB

CornacHo cT. 99 CemeinHoro kogekca Poccunckon depepaunn CeMenHoln Kogekc
Poccunimnckon ®epepaumnn ot 29.12.1995 Ne 223-03 (pen. ot 02.07.2013) // CobpaHue
3akoHogaTenbcTBa PP, 01.01.1996, Ne 1, cT. 16. (nanee - CK PO®) cornaweHune ob ynnate
aJINMEHTOB - 3TO COrJlalleHme o0 pa3Mepe, yC0BUAX U NopsaakKe BbinjaaTbl aJ/IMMEHTOB,
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KOTOpOE 3aKJIlo4aeTCd Mexxagy JMLoM, 06a3aHHbIM ynnadymBaTb aJIMMEHTbI, N UX
noJiydartenem, a rnpu HeneecnocobHocTM nmua, ob6s3aHHOro yrnJadymBaTb aJIMMEHTbI, N
(nnn) nony4dyaTtesid aJIMMEHTOB - MeXXY 3aKOHHbIMU MpeactTaBnTeNaAMmM 3TUX JINL.

BMecTe ¢ TeM, MOCKOJIbKY OTHOLUEHUS CTOPOH, BCTYMAKLLNX B aJIMMEHTHOE COrnalleHune,
perynmpylTca HOpMaMn Kak CEMENHOro, Tak U rpa>kAaHCKOro 3akoHoaaTebcTBa PO,
ero npaBoBas Npupoaa B Hay4HOW nnTepaType ABASETCA ANCKYCCMOHHOMN.

B topnanyeckonm nutepaType B NOMNbITKax BbISIBUTb NMPaBOBYO NPMPOAY MCCNenyeMOro
WHCTUTYTa OOMUHUPYIOT ABE MNO3UNLUN YHEHbIX.

CornacHo nepBour No3numMm cornaweHme ob ynnaTte aJMMeHTOB onpenenseTcsa Kak
rpa>k4aHCKO-MpPaBoOBON O0OM0BOP, MPakgaHCKOo-NpaBoBoe CorsalleHmne Uin rpax4aHCcKo-
npasoBas caesika. BuwHsakosa A.B. KomMeHTapuim Kk CemenHoMY Koaekcy Poccunckonm
depepauynn (noctatenHbin). 2-e nsg. M.: ACT, ACT MOCKBA, KOHTPAKT, 2008. C. 65.
Tak, M.B. AHTOKO/IbCKas CYMTaET, 4TO obLiee rpakaaHCKoe 3aKOHOA4aTeNbCTBO
perynmpyeT obLwmnin NnopAaaoK 3akato4eHNs, NCNONHEHNS, PAaCTOPXXEHUS, NPU3HaHNS
HeOeNCTBUTEsIbHbIM cornaweHns ob ynaaTte a/IMMEHTOB, a cneynanbHoe - CEMeNHoe -
yCTaHaBJ/IMBaeT cneunasbHble Npasusia, BblTeKawuwme n3 cneyndpnyeckoro xapakrepa
aNIMMeHTHbIX 0653aTenbCTB. AHTOKONIbCKasa M.B. CemenHoe npaBo: Y4ebHuk. 3-e nsa.,
nepepab. M.: Hopma; NHppa-M, 2010. C. 309. OagHako ncxoas ns cMmbicna n. 1 cT. 432
Mpa>kgaHCKOro Kogekca Poccunckonm ®epepaunn NpakaaHCKUn Kogekc Poccmnckon
depepaynn (4actb nepsad) oT 30.11.1994 Ne 51-P3 (pea. o1 02.07.2013) // CobpaHune
3akoHopaTenbcTBa PP, 05.12.1994, Ne 32, cT. 3301. (ganee - 'K P®), roe ykasblBaeTcCs,
4YTO OOroBOpP ABJIAETCHA 3aKJIIOYEHHbIM, eC/In MeXXAy CTOPOHAaMN OOCTUMHYTO
corsialieHue, B TOM 4yucnae v no npeameTy O0roBopa, MOXKHO YBUOETb, 4TO B
nccnenyemom corsalieHun npeameT - aJIMMEeHThI - y>XKe YCTaHOBJIEH 3aKoHo4aTes1eM, a
CTOpOHaM TONIbLKO TpebyeTcsa feTann3npoBaTb pa3Mep, CNocobbl U MOPAAOK ynaaThl
annmeHToB. Taknm obpasom, nos3nums M.B. AHTOKOIbCKON MOXET BbITb NOABEPrHYyTa
COMHEHUI0 Ncxonsa n3 HeobxoamMMocTn obs3aTesIbHOro COrlacoBaHMA CTOPOHaAMM
npeaMeTa 40roBopa Kak CyLleCTBEHHOro yCJI0BUSA €ro AeNCTBUTENIbHOCTN.

CTOPOHHUKW BTOPOW NO3MLMK ONpenenstoT cornaweHne ob yniaate alMMEHTOB Kak
ceMenHo-rnpaBoBON OOMrOBOP UM CEMENHO-MNPaBOBYO KOHCTpYKLUMio. KanuTtosa O.B.
NMpaBoBas nNpupoaa MexaHu3smMa aJIMMeHTUPOBaAHUA B CEMENHOM MnpaBe Poccmmnckon
depepauynn: ABToped. guc. ... KaHa. opug. Hayk. M., 2009. C. 7. lencTBUTENLHO,
CXOACTBO B NopsgKe 3aKJII0YEHUSA, U3MEHEHUS, PAaCTOPXXEHNS U NpaBuiax NpU3HaHNS
HeOeNnCTBUTESIbHbLIM He faeT A0CTaTO4YHbIX OCHOBAaHUN A8 OTHECEHUS aJIMMEHTHOr o
corslalleHns K caesikam rpak4aHCKo-rnpaBoBoro xapakrtepa. ChopmynpoBaHHbIE B



CcT.cT. 100 n 101 CK P® npaBoBble YyKa3aHMsa 3aKoHO4ATENA O MPUMEHEHUN K
cornaweHunio ob ynnaTte aJMMeHTOB OTAeNbHbIX HOPM K P® o0 caenke - 3To, B NEPBYIO
o4vyepenb, KOHKpeTu3aumnsa nosioxxeHun ct. 4 NK PO, KoTopble BO B3aUMOCBA3U C
BblLleyKa3aHHbIMK cTaTbaAMK CK PO no3sonsatoT BbipaboTaTb aaroputMm 4eNCTBUN Mo
HEeKOTOpPbIM MpouefypHbIM BOMPOCaM 3aK0YEeHUA, U3SMEHEHUSA, PaCcTOPXKeHUS 1
npu3HaHWa cornaweHmns ob ynnaTte a/IMMEHTOB HEAENCTBUTENIbHLIM Yepes3 NMpu3My HOpPM
'K PO o coenkax.

Bn.1lcT.420 K P® 3akoHOoOaTesIb ACHO yYKa3blBaeT, 4TO onpefesieHHble npasa v
0683aHHOCTN y CTOPOH BO3HUKAKOT C MOMEHTA 3aKJ/Il0YEHMA OOroBopa, TO eCTb
DOCTMXXEHNA CornaweHuns no BCemM CyLeCTBEHHbIM YCNI0BMAM gorosopa. [1o 3akto4eHuns
0OroBopa KOHTpPareHTbl ele He HageNleHbl Mo OTHOLWEHUIO APYr K OPYrYy HU NpaBaMu, HU
ob6sa3aHHOCTAMU. EC/IM CTOPOHLI HE NPUAYT K COrfalleHunto, To HET He NPOCTO A0roBopa,
HO 1 NpaB 1 06a3aHHOCTeN Yy CybbeKkToB, NpeanpUHABLLMX MNOMNbITKY 3aKJ/04YNTb
corjlalueHve

Mexny TeM, B CeMerHOM rnpaBe aJInMeHTHas 0653aHHOCTb NpegnmMcaHa 3aKOHOM,
nosTomMy csobosa 4neHoB ceMbyn MO0 BbIBLLUNX YSIEHOB CEMbU, 3aKJTHOYHAOLWLNX
cornaweHune ob ynnate aJIMMEHTOB, PaKTUYECKN OrpaHUYeHa YKa3aHNAMMN 3aKOHa, T.e.
nMmnepaTmBHbIMKU HopMamun. O6s3aHHOCTbL poanTenen obecneymBaTb, CooepXaTb CBOUX
neten, 3a60TUTbLCA 0 HUX BbiTeKaeT N3 CK PO. Kak Tonbko pebeHOoK poXXaeH, poanTtenn
o65a3aHbl ero cogep>xaTb. T0 He 06yC/IoB/IEHO HEOHBXOANMOCTbLIO Kakoro-nnbo
cornalwleHunsa Mmexay pogntensamm nan mexay pebeHkom n poguntenamm. HYawe Bcero
Takue cornaweHunsa 3aKyatTcs, ¢ TeM 4YTobbl FrapaHTUPOBaTbL BbiMJaTy aJIMMEHTOB,
MOCKOJIbKY HOTapMaJibHO YOOCTOBEPEHHOE corslaleHme ob ynaaTe a/IMMEeHTOB umMeeT
CUy UCNosHUTeNnbHoro nncta (n. 2 ct. 100 CK PO).

Mo cybbekTHOMY COCTaBy cornaweHue ob ynnate aJIMMeHTOB MOMYT 3aKJ/I04YUTb MeXAay
cobon nobble nuua, KOTOpble HAa OCHOBaHUW 3aKOHa 06a3aHbl yniaymeaTb U
COOTBETCTBEHHO UMEIOT MPaBOo Ha MoJsly4YeHne aJIMMeHTOB: POAUTENN, POAUTENN U AEeTH,
cynpyru, 6eiswmne cynpyru, bpatba nam cecTpbl, genywkm nnanm 6abyikm n BHykKu,
BOCMUTAHHUKN N (PaKTUYeCKMe BOCNMUTaTENN, NAaCbIHKN NV rMagyepuubl 1 OTYUM UK
Ma4yexa.

C npobnemoit cy6 beKTHOro COCTaBa aJIMMEHTHOr0 COr/lalleHNsA B KOHTEKCTE ero
NpPaBoOBOW NPUPOAbLI HAMPSAMYIO CBSiI3aH BONPOC 0 cBoH6oAe aIMMEHTHOro CorialleHuns, a
NMeHHO Bblibope napTHepa.



Tak, M.B. AHTOKO/IbCKada C MOMOLLbIO aHaI0rMM 3aKoHa AOMNyCKaeT peryjampoBaHue
HOpPMaMKn CEMENHOrro 3aKOHO4AaTes/IbCTBA aJIMMEHTHbIX COrJlalleHUN, 3aKJII0YeHHbIX C
nnmuamn, BoobLle He MMeLW MK NMpaBa Ha NOoNyYeHne coaep>XxaHns B CEMENHOM rpase,
MOCKOJIbKY Fpa)kaHCKOe NMpaBo AOMNYCKaeT 3aKJIloYyeHne corsalleHnin, KoTopble XOTA n
He NpefnyCMOTpPEeHbl 3aKOHOM, HO NMPAMO He NMpPoTuBOpeYaT eMmy.

OfnHako anmMeHTHble oba3aTenbCcTBa 0obnagaroT NPaBoOBbIMU KavYeCTBaMun, KOTopble, C
OOHOWM CTOPOHbI, 06BEAUHAIOT UX C opyrumMm obazaTeNbCTBEHHLIMU MPABOOTHOLLIEHUSAMMU,
a C APYroun - oTpa>katT NX CEMENHO-NPAaBOBYIO CNeunduKy, He No3BoAIOLLYI0 BKJKOYaTb
NX B CUCTEMY FpakAaHCKO-NPaBoBbiX 06A3aTeNbCTBEHHbIX MPAaBOOTHOLWEHNN. [la)ke He
BCe CyObeKTbl ceMenHOoro rnpasa MoryT ObITb CybbekTaMn aiIMMeHTHbIX 00653aTeNbCTB,
UMM MOTYT ObITb ULWb Te PU3nYecKkme nmua, KoTopble CEMENHbIM 3aKOHOAATEeNbCTBOM
HagesieHbl CyObeKTUBHbLIM NMPAaBOM Ha CcoAep)XaHue Uan, HarnpoTUB, HECYT aJIMMEHTHYI0
o6s3aHHOCTL. CM.: KannTtosa O.B. NpaBoBas Npupoaa MexaHn3Ma aJlMMeHTUPOBaHNA B
cemenHoM npase Poccunckon ®epepaunn: MoHorpadgusa. M.: lOpucnpyneHuuns, 2010. C.
59-60.

Hdencrteme HOpM CEMENHO-MPaBOBOro NHCTUTYTa aJIMMEHTUPOBAHUA HE MOXET bbITb
pacnpocTpaHeHO Ha OTHOLWEHNS Mo NpenoCcTaB/IEHUIO COAEePXKAaHUA MeXX Ay UHbIMU, He
Ha3BaHHbIMM B CK P® nnuamum n (nnn) npm oTCyTCTBUU YKa3aHHbIX B HEM 06CTOATENLCTB.
B Takmnx cny4yasix BO3MOXXHO 3ak/to4eHmne ntobbiX rpa’kaaHCKO-NPaBoBbIX COrfalleHui,
haKTnyeckn u (Mnun) rpnanvyeckn HarnpasseHHbIX HA OKa3aHue MmaTepuaibHON
noanep>XXKu, HanpuMep fapeHus, NOXXU3IHEHHOr0 Cogep>XaHua C KANBEHNEM U 4p.
OpHako, Kak cnpaBennmeo oTMevaeT H.®. 3BeHUropoackas, Ha rpa>x4aHCKoO-rnpaBoBble
cornaweHusa HopMbl r1. 16 CK PO, nmeruwme oTHoWEHNE K aJIMMEHTHbIM
obsa3aTenbCTBaM YJ1€HOB CEMbU, HE MOryT BbITb pacnpoCTpaHeHbl. 3BeHuroponckasa H.®.
Mpobnema cBobOAblI aIMMEHTHOIO CornaweHmns: Bbibop napTHepa // HoTapuyc. 2011. Ne
5.

C. 41.

MPUHUWN ANCNO3UTUBHOCTMU, OENCTBYOLWMNIA B CEMENHO-MPaBOBOW chepe, No3BoONAET
CTOPOHaM pellaTb BCe BOMPOCHI OCYLLEeCTBJIEHUA NpaBa Ha aJIMMEeHTbl N UCMOJIHEHNSA
COOTBETCTBYHOLWEN 0693aHHOCTM Ha OCHOBE AOCTUIFHYTOr0 UMW cornaweHus. Nosatomy
OrpaHuU4YeHne Kpyra y4aCTHMKOB aJINMEHTHbIX COrflaweHnin, 3anoxxeHHoe B C€T. 99 CK PO,
BMOJIHE NIOrnYHO. NcyepnbiBatowmm Kpyr Cy6beKTOB, KOTOPbIM 3aKOHOAATe b CHNTAET
HeobxoaAMMbIM NPenoCTaBUTb NPaBOBYO OXPaHY, BbiITEKAET U3 TpeboBaHUA
HeOonyCTUMOCTU NPOM3BOJILHONO BMeLlaTeNbCTBa KOro-nmbo B aena cembn (4. 2 n. 1 CT.
1 CK PO).



CuctemaTtunyeckoe TosikoBaHue cT.cT. 103, 104 CK P® no3sosiseT caenaTb BbIBOL O TOM,
YTO CYLLEeCTBEHHbLIM YCJIOBMEM COrJlalleHNA ABNATCH pa3Mep, YC/I0BUS U NMOPAL0oK
ynjaaTbl aJ/IMMEHTOB, KOTOPbLIN onpeaenseTcs CTopoHaMu. MoxkeT ObITb NpeayCcMOTPEHO
coYyeTaHMe pasInyHbIX CNocoboB ynnaTbl a/IMMEHTOB:

B 005X K 3apaboTKy n (nnmn) nHomy goxoay nmua, o643aHHOro ynaavynBaTb aJIMMEHThI;

B TBEPAON LEHEXXHOWN CyMMe, YyrjiadynBaeMon nepnoagnyecku;

B TBEPOOWN LEeHEeXHOW CyMMe, yrnsiadynBaemMon eanHOBPEMEHHO;

nyrtem npeanoctaBjieHNA MMYLLECTBa,

WHbIMW COrslacoBaHHbIMK criocobamum.

Ona 3aWnTbl MEPUOANYECKNX AJIMMEHTHbIX NaTeXXen OT NHMIAUNN B COrnalieHnmn
MOXeT bbITb YCTaHOB/IEHA MHAEeKcauusa pasmepa anmmeHToB (¢T. 105 CK POD)
COOTBETCTBEHHO YMNCJly MUHUMaAJIbHbIX pa3MepoB OonJiaThbl TPyAa, Kypcy BaatoT (HO
ynnaTta B pybnsax) n T.4. ECam nopagok nHAeKCauuMm B COrslalleHnm He
npegycMaTpuBaeTcCs, TO MUHOEeKCaumMsa Npon3BoanuTCs B COOTBETCTBUM cOo CT. 117 CK PO,
TO eCTb aAMUHNCTPaLMEN OpPraHn3aUnm No MecTy yaep>XaHns aJIMMeHTOB
npPonopLunoHasibHO YBEJIMYEHUIO YCTAHOBJIEHHOIr0 3aKOHOM MUHMMaJIbHOIO pasMepa
onJsiaTbl TpyAaa.

CornaweHune o6 ynnaTe aJIMMEHTOB 3aKJ/1l04aeTCHA B MMCbMEHHOW hopMe 1 MoaNexxXnTt
HoTapuanbHOMY yaoctoBepeHuto (N. 1 ct. 100 CK P®). CnenosaTesibHO, Npu ero
3aKJ/II04EHNN, TaK Xe KaK 1 Npu 3akaoydeHnn 6pavyHoro Aorosopa, 40/ KHbI cobnogaTbes
obwmne TpeboBaHmnsa OCHOB 3akoHoAaTeNnbLCTBa PP o HoTapmnaTe OCHOBBI
3aKoHoOaTenbCcTBa Poccumnckon depgepauynnm o HotapuaTte (pea. ot 05.04.2013) //
Poccuninckas raseta, Ne 49, 13.03.1993. oTHOCUTENIbHO NopsKa CoBepLUeHUs
HOTapuabHbIX OENCTBUMN.

Tak, HoTapuyc 06a3aH yCTaHOBUTb JIMNYHOCTb rpakaaHuHa, obpaTuBLLerocs 3a
coBeplUeHneM HoTapuasibHOro AencTeus (Man ero npeacTasuTenif), Pa3bACHUTDL
CTOpPOHaM CMbIC/1 N 3HaYeHMe NpencTaBJeHHOro MU NpPoeKTa AOKYMEeHTa N NPOBEPUTD,
COOTBETCTBYET JIM €ro cofep>XaHne enCTBUTENbHbIM HAaMepPEeHNAM CTOPOH N He
NPOTUBOPEYUT NN OHO TpeboBaHUAM 3akoHa (CT.cT. 16, 42, 48 OCHOB 3aKOHOAATENbCTBA
Poccuimnckon depepaunm o HoTapuaTe).

Cnenyet 0cob0 Nog4YepKHYTb, YHTO NCCNe0BaHHbIA paHee Ccyrybo IMYHbIN XapaKkTep
aJIMMEHTHbIX 00A3aTeNbCTB KaTeropmyeckmn NCKaoYaeT BO3MOXKHOCTb nepena4vn nx



Apyromy nuuy, HanpuMmep, Ha OCHOBAHMWM YCTYNkKu TpeboBaHUSA, N0 HacNeaCTBY UK Npu
rnepesofe O0JIra, a TakXXe NCKIYaeT BO3MOXXHOCTb NPUMEHEHNS K HUM HOBaLUW.
n3tobposckasn J1.B. CornaweHune 06 ynnate aIMMEHTOB - CAaMOCTOSATE/IbHbIN CEMENHO-
npaBoBOU MHCTUTYT // CeMmenHoe n xunnwHoe npaso. 2012. Ne 6. C. 12.



